Introduction
In October of 1987, Canadian doctors artificially sustained the life of an anencephalic infant so that her organs could be transplanted into another child, touching off a fiery debate that continues unabated. At the request of her parents, doctors connected Baby Gabrielle, who was born missing most of her brain, to a respirator before flying her to Loma Linda, California where her heart was transplanted into the world's youngest recipient of a heart transplant.
1 While Gabrielle's parents insisted that their daughter's organs be used in this manner and were presumably happy with the resulting transplant, one of Gabrielle's doctors expressed qualms about his role in Baby Gabrielle's saga. 2 Almost immediately, a firestorm of debate ignited as parents of unborn children with anencephaly began offering their children's organs for use in similar procedures.
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Critics quickly began warning of slippery slopes and difficult moral questions. 4 This continuing debate calls into question the medical propriety and the usefulness of current medical definitions of death. It also implicates even more fundamental issues, questioning what is required for a life to be considered fully human and the nature and extent of respect, both legal and medical, warranted by such a life.
This article attempts to demonstrate that organ donation from anencephalic infants can be both beneficial and morally justifiable. Section I discusses the biological and physical manifestations of anencephaly. Section II introduces the current need for infant organs for transplantation, the possibility that anencephalic organs could address some of that demand, and the basic ethical positions both for and against the allowance of anencephalic organ transplantation. Section III discusses the dead donor rule, the legal obstacle which currently makes anencephalic organ donation legally problematic.
Section IV discusses possible legal approaches to permitting organ transplants from anencephalic donors: the abandonment of the dead donor rule would cause too many undesirable consequences; the classification of anencephalic infants as non-persons offends society's general ethical norms and creates slippery slope problems that are in the realm of possibility; however, the classification of anencephalic infants as persons born into a state of death permits anencephalic organ donation without denying anencephalic infants personhood status and opening Pandora's box. Section V lays out legal safeguards necessary to prevent the abuse of an anencephalic organ donation scheme in the event that mankind perfects its ability to intentionally create anencephalic human organ donors. Section VI addresses potential class-related social concerns posed by anencephalic organ donation while arguing that a facially just transplant policy should not be tainted by independent social problems, such as lack of medical care for the poor.
This article closes by advocating, for the sake of infants in need of organ transplants, a properly tailored transplant policy allowing parents of anencephalic infants to donate their children's organs for use in transplants.
diagnosis frequently results in the abortion of such infants, even in those countries where such procedures remain illegal. 13 If not aborted, a high probability exists that an anencephalic infant will be stillborn; however, this fate is not certain.
14 While at least one medical dictionary states that anencephaly "is incompatible with life," 15 the fact remains that such infants do on occasion survive past birth to live, in the most basic sense of the word, for a brief period of time. 16 Inevitably however,
anencephaly results in death, as, while a brainstem alone can maintain the most basic life functions, termed the autonomic functions, for a short period of time, without the rest of the brain breathing fails sporadically, with such failures increasing in frequency until respiration ceases altogether. 17 The only question that then remains is how swiftly the child's death will come.
Even during their brief lives, anencephalic infants do not experience or interact with the world in a manner that corresponds with any common view of the human 12 experience. Consciousness, in its most basic sense, is "the state or condition presupposed by any experience whatsoever." 18 Anencephalic children are "by definition permanently unconscious because they lack the cerebral cortex necessary for conscious thought,"
rendering them rather similar to those in a persistent vegetative state. 19 While lower brainstem functions, including "breathing, blood pressure, temperature, and neuroendocrine control," can continue for some period of time in the absence of a cerebrum, consciousness and cognition, "the earmarks of higher brain activity," require a functioning cerebrum. 20 The lack of consciousness of anencephalic infants has major implications for the debate surrounding their use as sources of transplant organs for other infants.
II. The Potential Use of Anencephalic Infants as Organ Donors for Other Children
While modern technology has vastly increased mankind's ability to successfully transplant organs, the unfortunate fact remains that fewer donors exist than potential recipients of transplants. 21 This quantitative discrepancy between those who need organs and the number of organs available for transplantation is magnified when one focuses that the infant's organs can be removed while the anencephalic child is still living, or, more accurately, breathing, thereby preserving the infant's organs for transplantation.
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Such methods have received support from some parents of anencephalic children. 28 In addition, the American Medical Association approved the harvesting of organs from anencephalic infants in 1995. 29 As represented by the story of Baby
Gabrielle, 30 such measures could give the parents of anencephalic children the ability to pull a sense of purpose out of the tragedy of giving birth to a child with anencephaly, while at the same time granting another child the possibility of a full life. Supporters of anencephalic organ donation generally argue that anencephalic organ donation not only provides life to infants in need of organs at little or no expense to the donor, but also provides a sense of meaning to parents often emotionally distraught at the birth of an anencephalic child, and that such donation is, therefore, under a hedonistic utilitarian calculus, 31 "morally justified because it produces the greatest good for the greatest 27 Loma Linda University Medical Center, the hospital which performed the transplant involving Baby Gabrielle, developed the first protocol addressing the use of anencephalic infants as a source of organs for transplantation. Under that protocol, anencephalic infants were to be kept on life support for up to a week, at which point, if they were not yet brain dead, the support would be removed and they would be allowed to die naturally. The ability to define death as whole brain death has rendered organ transplantation much more feasible in many cases. If a patient fails a battery of tests designed to detect brainstem function and it is determined that the patient has no spontaneous ability to breathe, then the patient is declared dead, and, if an organ donor, "taken to the operating room for organ recovery and transplantation, while mechanical ventilation is continued and the beating heart still perfusing the patient's organs." 57 In short, at least in most situations, the whole brain death standard satisfies the dead donor rule while allowing the donor's organs to be preserved for transplantation.
Unfortunately for children in need of organs, the neurological definition of death embraced in the Uniform Determination of Death Act does not apply easily to newborns in general and anencephalic infants in particular. 99 See Dubois, supra note 49, at 204 ("The key question that should be asked before organ procurement is, 'Is this body in a state of death?' If the body is in such a state, then the question of killing via organ procurement is moot, because killing involves causing someone to enter the state of death."). 100 I merely argue here that such a position appears more likely than available alternative approaches to both define anencephalic infants as dead and accord them the personhood status to which most of society feels they are entitled. Undoubtedly, there will be critics who will argue in favor of maintaining the brightline definition of death embodied in current law and will likely state that a "dying person is still alive" and that a "prediction that death will occur soon is not the same as being already dead." Paul A. Since the intentional creation of anencephalic organ donors transgresses the Kantian injunction internalized by many Americans, it is difficult to imagine such actions receiving legal protections at either the state or federal level any time soon. Therefore, the bogeyman of anencephalic infants being intentionally created to serve as organ sources stands as a potential roadblock to the effective use of naturally born anencephalic infants as organ donors, in addition to other potentially beneficial channels of scientific inquiry. Any legal framework designed to reap the benefits of anencephalic organ donation must therefore be carefully tailored so as to ensure that anencephalic organ donation rests on solid ground, safe from the slippery slope of anencephalic infants "on demand" for transplant purposes. A legal regime allowing for anencephalic organ donation should therefore include provisions attacking the producers of intentionally created anencephalic organ donors and those doctors unscrupulous enough to use organs from intentionally created anencephalic humans in transplant procedures.
B. PROPOSED LEGAL RULES TO ENSURE THE INTEGRITY OF THE ANENCEPHALIC ORGAN TRANSPLANT PROCESS i. Criminalization of Intentional Creation of Anencephalic Human Beings
In order to ensure that scientists do not use emerging gene suppression technology to create an endless supply of artificially created anencephalic organ donors, lawmakers must impose criminal sanctions on anyone engaged in the intentional creation of anencephalic infants. Such a measure would effectively eliminate, or at least reduce, the stream of artificially created anencephalic donor organs at its source. Current law and medical association guidelines do not directly address the intentional creation of anencephalic infants, although they have addressed similar bioethical issues, such as human cloning.
As scholars have analogized the use of anencephalic organ donors to the possibility of using body clones for transplant purposes, 120 statutory or organizational bans on human cloning might inform the structure and rationale of a ban on the intentional creation of anencephalic organ donors. The medical community, acting through medical associations, has refused to go beyond expressing opposition to reproductive cloning and advising medical professionals to obey the laws of the nations in which they practice governing therapeutic cloning. 121 As some argue that forms of therapeutic cloning are morally indistinguishable from the deliberate creation of an anencephalic human being, 122 it seems unlikely that medical associations will lead the charge to condemn or punish the intentional creation of anencephalic infants for use as transplant donors. Legislatures must therefore take charge in prohibiting the intentional creation of anencephalic organ donors, much as they have taken a leading role in condemning, regulating, and often criminalizing various forms of human cloning.
Internationally, the issue of cloning creates huge controversy and concern, as indicated by the strange alliances and position shifts which occurred during the debate over the issue in the United Nations ("UN"). 123 The UN eventually settled on a nonbinding call for a qualified ban on human cloning. 124 However, it seems unlikely that the United Nations Declaration on Human Cloning has put the issue to rest given the stark differences in opinion expressed by different member nations during the UN debate. 
VI. A Possible Socioeconomic Implication of Anencephalic Organ Donation
The allowance of organ harvesting from anencephalic infants, even if properly limited under a tight legal framework, could lead to unforeseen consequences. One area of particular concern arises out of the disparity in "the ability of members of different socioeconomic classes to benefit from such technology." 144 The possibility exists that, should anencephalic organ donation be legally permitted, the practice could benefit children in society's higher socioeconomic classes at the expense of those in lower socioeconomic classes.
Several factors render poor mothers more likely to give birth to children with anencephaly than their more economically advantaged counterparts. 145 On the most obvious level, want of basic nutrition increases the incidence rates of birth defects of many varieties, 146 a fact that bears more heavily on the poor than the rich due to lack of resources. Similarly, while folic acid supplementation has proven to be a successful technique in the fight to prevent anencephaly, 147 "[w]omen who were non-white, were aged 18-24 years, had less than a high school education, or had a household income of [less than] $25,000 were the least likely to report daily consumption of a supplement containing folic acid" in a recent study conducted by the Center for Disease Control. 148 Finally, environmental exposure to toxins, a plight which overwhelmingly affects the poor, can drastically increase the likelihood of neural tube defects such as anencephaly. 149 While poor women face an increased risk of anencephalic pregnancy, women from higher socioeconomic classes enjoy the benefits of increased prevalence of prenatal screening and ease of access to abortion, which in tandem render women from society's upper echelons much less likely than poor women to actually bring to term a fetus suffering from a genetic defect as serious as anencephaly. 150 One possible effect of this dynamic could be that, should anencephalic organ harvesting be permitted, the organs of anencephalic children of poor families willing to donate the organs of their children could be used to improve the lives of children of rich parents with access to high quality medical care capable of carrying out an infant transplant. This fear could cause some who would otherwise be willing to embrace anencephalic organ donation to instead shy away from the practice due to its possible class consequences.
While concern over the class implications of a policy permitting anencephalic organ donation is legitimate, it should not bar the actual implementation of such a regime.
To begin, until such a program is implemented, no one can know how these class concerns will play out in reality. Additionally, the problem, should such concerns come to fruition, would arise not out of the policy permitting anencephalic organ donation, but would rather stem from the disparities in resources between the rich and the poor. The best solutions to these class concerns would attempt to provide poor mothers with greater access to prenatal care 151 
VII. Conclusion
Anencephaly results in swift death for those infants who suffer from it. Even while their bodies live, these infants do not in any way experience the world or even their own existence. Nevertheless, such children possess organs which could be used for transplantation into other children in need of them, ameliorating the effects of the fact that "the demand for organs is far outstripping the supply." 153 From a utilitarian perspective, allowing donation of organs from anencephalic infants seems proper as it benefits the recipients of the organs and the families of both the donor and recipient, while burdening the anencephalic donor herself to little or no degree.
Deontological concerns prove more troubling than utilitarian considerations when dealing with anencephalic infant organ transplantation. While it would seem that such infants, when used as donors, are being treated as a means to an end, some unpersuasively counter with the utilitarian argument that allowing organ donations from anencephalic infants respects "them as human beings because they serve a highly worthwhile purpose." 154 A more persuasive response to these Kantian concerns is, however, that anencephalic infants are born immediately into the state of death, due to their imminent physical death and their complete lack of consciousness or the potentiality for consciousness. Such a view avoids the unfavorable consequences of abandoning the dead donor rule altogether and eliminates the slippery slope risks inherent in declaring anencephalic infants to be non-people completely devoid of life due to their permanent lack of consciousness. This approach would legally define anencephalic infants as being born into death. This category, strictly limited to anencephalic infants, would be added to 153 the definitions of death adopted by the Uniform Determination of Death Act, thereby making possible transplantation of the organs of anencephalic infants into newborns needing transplants without violation of the dead donor rule.
Unanswered questions remain as to some of the practical effects of a policy allowing anencephalic infants to serve as organ donors. One of these concerns, the fear that scientists will intentionally create anencephalic organ donors, can be addressed legally, such as by the proposed laws criminalizing the intentional creation of anencephalic humans and imposing strict liability on transplant doctors using organs donated from intentionally created anencephalic infants. Other issues cannot be addressed so simply. For instance, legitimate concerns exist that the allowance of anencephalic organ donation could benefit the children of the rich, who are more likely to have access to exceptional medical care, at the expense of the poor, who remain more likely to give birth to an anencephalic child who might be used as a source of transplant organs. 155 In addition, it remains questionable how great an impact the allowance of anencephalic organ transplantation will have on the dire predicaments of children in need of organs. 156 These questions appear unanswerable in the absence of actual acceptance of a policy allowing the harvesting of anencephalic infants' organs for transplantation.
These unanswered questions should not delay the implementation of such a policy, as the 155 See supra notes 104-108 and accompanying text. 156 The number of anencephalic infants actually carried to term is limited, and the availability of abortion and genetic counseling will likely further decrease that number. use of anencephalic organs in transplants is both morally justified and legally advisable.
Until those in positions of power deem such a policy permissible, infants born with defects that could be cured through a transplant will continue to die needlessly and the parents of anencephalic infants will continue to be denied a chance to transform their personal tragedy into an altruistic good.
